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TTo BOIIpOCY O pasrpaﬂuqemamzfi
npuMeHenus crarei 14.2 u 14.6 3akona
0 3aI0UTe KOHKYPEHITHH

B cBI3M ¢  BEIABIEHUMEM  HECMHOOOPA3HOW  NPAKTHKM  IIPUMEHEHHS
TeppuTopranbHbIME opranamu ®AC Poccuu monoxenuii crareii 14.2 u 14.6 ®@enepanbHoro
3aKkoHa OT 26.07.2006 Ne 135-®@3 «O 3ammre koHKypeHuwm» (nanee — 3axoH «O 3ammTe
KoHKypeHuu») ®AC Poccun HampapiseT IS HCIONB30BaHHS B paboTe peKOMEHIAIUN
OTHOCHUTEJIBHO pasrpaHUYeHUN chephl MPUMEHEHHS YKa3aHHbIX CTaTel.

CormacHo craree 14.6 3akoHa «O 3ammTe KOHKYPEHIMH» HE JOITyCKAeTCS
He0OpOCOBECTHAS KOHKYPEHIIUS IIyTEM COBEPLIEHHS XO3AHCTBYIOIMM CYOBEKTOM JeiCTRHI,
CIIOCOOHBIX BBI3BaTh CMEINICHHE C JEATENBHOCTBIO XO3SMCTBYIONIETO CyOheKTa-KOHKYPEHTA
JU00 ¢ TOBApaMU WIM YCIYTaMH, BBOJMMBIMH XO3SHCTBYIOLIMM CyGhEKTOM-KOHKYPEHTOM B
IpaXIaHCKUM 000pOT Ha TeppuTopuH Poccuiickoit Menepanum, B TOM 9uCIe:

1) HesakOHHOe HCIONB30BaHHME OGO3HAYECHHUSI, TOXKIECTBEHHOTO TOBAPHOMY 3HAKY,
GupMEeHHOMY HaHMEHOBAHMIO, KOMMEPYECKOMY OOO3HAYEHHIO, HAMMEHOBAHHUIO MECTa
IIPOUCXOXKIICHUS] TOBapa XO34MCTBYIOLIETO CyOBEKTa-KOHKYpPEHTA JIHOO CXOIHOTO ¢ HAMH 0
CTENECHU CMENICHWs, IIyTEM €ro pasMElICHUs Ha ToBapaX, OTHKETKAX, YNAKOBKaxX WMIIH
HCIIONB30BaHUS WHBIM 00pa3soM B OTHOLIEHWH TOBAapOB, KOTOpBIE NPONAIOTCI JIMOO HHBIM
o0pazoM BBOJATCS B rpakaaHCKHil 000poT Ha Tepputopuu Poccuiickoit ®efepaniu, a TaxKe
OyTEM €ro HCIIONb30BaHHs B MH()OPMAMOHHO-TEIEKOMMYHHUKAIIMOHHON cetu "MHTepHeT",
BKJIIOYasl pasMelleHue B JOMEHHOM HMEHH U IIPU IPYTUX cHocobax aipecaluy;

2) KOMMpOBaHWE MJIA UMHTAIHS BHENTHETO BHJA TOBapa, BBOXHMOIO B I'PaKJaHCKHUI
000pOT XO3SUCTBYIONIMM CYOBEKTOM-KOHKYPEHTOM, YIIAKOBKH TAKOTO TOBAapa, €r0 STHKETKH,
HauMEHOBAHHUS, [IBETOBON raMMbl, (PUPMEHHOIO CTHUIIS B LIEJIOM (B COBOKYITHOCTH (pUPMEHHOM
ONekKIBI, O(GOpMIEHHS TOPIrOBOIO  3ala, BHUTPUHBI) WIH  HMHBIX  SJIEMEHTOR,
UHMBU Y ATU3UPYIOIIUX XO3SUCTBYIOMETO CYyOheKTa-KOHKYPEHTa U (WIJIH) ero TOBap.

ITox cMenieHreM B IENOM CIEAYET IIOHUMATh CHTYALMIO, KOTJa OTPeOHTENh OIHOrO
TOBapa OTOXKAECTBIIAET €r0 C TOBAPOM JPYIOro IPOM3BOAUTEINS, THOO MOMYCKAET, HECMOTPS

QT

2018-101094(1)



Ha UMEIOLIUECS OTIIMYMS, BEPOSTHOCTE IPOU3BOACTBA YKA3aHHBIX TOBAPOB OIHUM JIULIOM.

IlocnencteueM — Takoro  IOBEJEHUsS  HA  pPBIHKE  SBISIETCS  BO3MOXKHOE
nepepacnpeneieHie noTpedUTeIbCKOro Crpoca OT IPOU3BOAUTENS OPUTHHAIBHOIO TOBApa B
[OJB3y TOBapa KOHKYpEHTa-HapyIIWTENd B pe3ylbrare OMUO0YHOro IpHOOpeTeHUs
TOTPEOUTENIEM TOBAPOB HAPYIIMTENS, IMOCKOJIBKY CXOJICTBO YNAKOBKH CO3[aeT OLIHMOOYHOE
BII€YATJICHUE O IPUHAMIEKHOCTH TOBAPOB OJHOMY IIPOU3BOAUTEIIO.

OpnuoBpemenHo crartbeit 14.2 3akoHa «O 3amyTe KOHKYPEHILMU» NPEIyCMOTPEH
CIEIHATBHBIN 3ampeT Ha JAeHCTBUS, (OPMHUPYIONIHE OIMMOOYHOE BIEYATIEHHE O
IIPOU3BOIUTEINE, MECTE MPOMCXOKICHNA U MHBIX XapaKTepHUCTHKaxX TOBapa: B CHIY JaHHOU
HOPMBI He JOITycKaeTcs HeoOpoCoBeCTHAsS KOHKYPEHIUS ITyTeM BBEICHUS B 3a0IyxIeHUE, B
TOM HHCJIC B OTHOIIICHHUH:

1) xadecTBa M MOTPeOUTENBCKMX CBOMCTB TOBapa, IPeIJIaraéMoro K IpoJaxe,
Ha3HayeHHWsl Takoro TOBapa, CIOCOOOB W YCIIOBHM €ro H3TOTOBIECHMS WM TIPUMEHEHHS,
pe3yneTaToB, OXKHAAEMBIX OT HCIONB30BAHUS TaKOIO TOBapa, €ro IPUTONHOCTH IS
OIIPEEIICHHBIX LIEJICH;

2) Konu4yecTBa TOBapa, NpeAaraéMoro K npojaxe, HaJIudus TaKoro ToBapa Ha pHIHKe,
BO3MOKHOCTH €r0 IpHOOpPETeHHs Ha ONpENENIEHHBIX YCIOBHUAX, (DAaKTHUECKOro pasMepa
CIIpoca Ha TaKO¥ TOBap;

3) MecTa IIPOM3BOJACTBA TOBapa, IPEIaracMoro K IMPONaKe, HW3TOTOBHUTENS TaKOTO
TOBapa, rapaHTUHHBIX 00s3aTeIbCTB IPOAABIA WITA H3TOTOBUTETIS;

4) ycnoBuii, Ha KOTOPBIX TOBap MpeajaraeTcs K MpojaxKe, B YACTHOCTH LIEHBI TAKOTO
TOBapa.

IIpu pasrpanmdeHvnd cdep npuMmeHeHHs cTarei 14.2 w 14.6 3akoHa «O 3amure
KOHKYPEHIUI» HEOOXOIMMO YIUTHIBATH, YTO IEIBIO aKTa HeTOOPOCOBECTHOM KOHKYPEHIIVH B
dopMe cMeIIeHHs BNIAETCS peaH3alus CBOero ToBapa 1o BUAOM TOBApa KOHKYPEHTA, B
TO BpeMs Kak BBeJleHHE B 3a0IyXJeHHME HalpaBIeHO Ha (OpPMHUpPOBaHWE Y TOTpeOUTEINS
JIOKHOTO BIIEYAT/IEHUS 00 OTAEJBbHBIX XapaKTePUCTHKAX TOBAPA C LIENILIO IIOBJIUATE Ha €ro
pelIeHue IpHOOPECTH TOBAp.

B xagecTBe aKkTa HenOOPOCOBECTHOM KOHKYpPEHIUH B (hOpMe CMENIEHUS B HACTOAINEE
BpEMsI pacCMaTpUBaEeTCs UCIIONB30BaHUE 0003HAYeHHI, KOTOPEIE CIIOCOOHBI HECTH (DYHKI[HIO
HHIMBHLYaTH3aluK: 00IaaroT pasiIiIUTeIbHON CIOCOOHOCTHIO JIMOO MPHOOPETH €€ B CHILY
HCIOJIB30BaHMs, TO €CThb Ha OCHOBAaHMHM BOCIPHSTHS KOTOPBHIX MNOTpedHTENb
HAeHTHQUIHMPYET TOBAp KaK NPHHALJEKALIHI onpeleleHHOMY INPOU3BOAUTENIO JHOO
NpPOJABIY, B CBA3H C YEM HCIIONIB30BAHHE TaKUX 0003HAYEHMH CITOCOOHO BHI3BATh CMEIIICHHE.
HarprumMep, ecnu dopMa ToBapa WM HCIOIB3yeMOe IpH OGOPMIIEHHH COYETAHHE IBETOB
YCTOMYMBO CBS3aHEI B CO3HAHHU IIOTPEOUTENSE ¢ OINPEAEICHHBIM IPOH3BOIUTEINEM,
HECAHKIMOHMPOBAHHOE HCIIONB30BAHUE WX WMHBIMM IPOU3BOIAMTEISIMH MOXET MPHUBECTH K
" CMEUIEHHUIO.

B To ke BpeMs Ipu BBEIEHMM B 3a0MyKIeHHE HCKIIOYHTENbHbIEe NpaBa HA
cpeicTBa MHIMBHAYAJH3AlHH HOPHIMYECKOro JHNA, TOBapoB, padoT W YCIyr He
HAPYIIAKOTCA M HHble 0003Ha4YeHHs, HMeOIHe PYHKIOHI0O MHIMBHIYATH3AIHH TOBapa
KOHKYPEHTAa, He HMCHOJIL3YIOTCS, HO, TEM HE MEHEe, NEMCTBUS XO3SMCTBYIONIETO CyOBEeKTa
CIIOCOOHBI CO3/1aTh OIHOOYHOE IPENCTARICHUE O CBOMCTBAX M XapaKTEPUCTHKAX ToBapa JIMbo
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€ro NOTPEeOUTENBCKUX KauecTRaX.

Taxum 06pasom, pasrpaHHUCHHE COCTABOB BBEICHHUS B 3a0NIYXK/ICHUE M CMEINEHHUS, B
YaCTHOCTH, C HCIO/30BAHHEM HEOXPAHJIEMBIX 3JIEMEHTOB IW3aiiHa, (GUPMEHHOTO CTHIIA H
T.IL. KHOTO IIPOU3BOIUTENs (MyHKT 2 cTaTthi 14.6 3akoHa «O 3aImuTe KOHKYPEHIMUY ), CIEAYET
IPOM3BOIUTE C y4ETOM M30paHHOM (hOPMBI B3aUMOECHCTBUS MPEATIOIAraeMOTO HAPYIITUTENS C
HOTpeOHUTENEM: CMelmieHHe B OOJNBIIMHCTBE CIy4YaeB MPOHMCXOIHT B Ppe3y/ibTare
HCIIO/IL30BAHHS NIPHeMoB odopmiieHns caMuX ToBapoB (Tpaduka, IBeTOBas raMma, hopma
U 0COOEHHOCTH YNaKOBKH H T.IL), @ 3allpeT Ha BBEICHHE B 3a0ITy)KIEHHE OTHOCHUTCS IIPEIKIIE
BCero K mHGopManuu o0 TOBape, pacnpoCcTpaHsIeMOl pa3THIHBIME CIIOCOOaMH.

Ilpu sToM B paHee nelicTBoBaBIIeH permakuuu 3akoHa «O 3aIMUTE KOHKYPEHI[HH»
OblTa BO3MOXKHA KBaMM(HKAIMsS HA OCHOBAaHWM IyHKTA 2 YacTW 1 crarbd 14 ykazaHHOro
3akoHa Kak BBEJECHHS B 3a0IMyK[IeHHE OTHOCHTEIBHO XapaKTEPHCTHUK U CBOMCTB TOBapa B
pesynbTare paclpoCTpaHEeHHs HEIOCTOBEPHOM MH(OpMaIyM, TaK M ACHCTBHH, B pe3ylbTare
KOTOPBIX Y TOTPeOHUTENS BOSHHKAET JIOKHOE IPEACTABICHIE O IPOU3BOMUTEIE TOBAPa MO0
CO3MACTCs BICYATIICHME O TECHOM B3aMMOCBS3U IIPOM3BOIMUTENS C MAPYTHM JIMIIOM B
pe3yibTare KOMUPOBAaHKUS 3JIEMEHTOB qu3aiiHa U 00IIero BUIa YIIaKOBKH.

Onnaxko B HacTosIliee BpeMs YKa3aHHBIE 3alpETHl, II0 CYTH «PACIAIUCE» Ha JIBE
HOPMBI — copepxamuecs B ctarbe 14.2 1 B cratbe 14.6 3akoHa «O 3ammTe KOHKYPEHIHEY:
HeZoOpOCOBECTHAs KOHKYPEHIHUS, CBA3aHHAS C KCIIOJb30BAHHEM pa3IMYHBEIX BH3YaJbHBIX
CIIOCOOO0B MHIUBHIYAIIM3a[MU — 3apETHCTPUPOBAHHBIX CPECTE WHAMBHAYAIM3AIMY U MHBIX
o0o3Ha4eHMH M CHOCOOOB OGOpPMIIEHMS, OTHECEHa K HOBOMY [UIi POCCHICKOTO
AHTHMOHOIIOJIFHOTO 3aKOHOJATENbCTBA MHCTUTYTY CMEINEeHHS, NMPEIyCMOTPEHHOTO CTaTheil
14.6 3axona «O 3amuTe KOHKypeHIun». Kranudukamms mono0HbIX AefdcTBYi 110 cTatbe 14.2
YKa3aHHOI'O 3aKOHA SIBIIIETCS OMIHOOYHOM.

Heonuo3znaynocTh KBanu(UKaAN MOXET CO3NABATHCH NMPHUMEHHUTENBHO K CO3MAHUIO
JIOXHOTO BIIEYATIIEHHS O MeCTe NPOU3BOACTBA TOBAPa, KOTOPOE MOYKET O3HAYATH KAaK CTPaHy,
TaKk u Oolee y3koe reorpauieckoe ykaszaHHe, Ha TEPPHTOPHH KOTOPOIO OCYILECTBISAIOCH
NPOU3BONCTBO TOBapa. Hapymmenwe MOXeT BEIpaXaTbcs KaK B pasMEIIEHHH JIOKHBIX
CBE/ICHHM O MECTE IMPOU3BOICTBA TOBApa, TaK U B MCIOIB30BAHUM TIPH OGOPMIEHHH TOBAPa
WA MECTa ero MpOoJaXk 0003HAYEHMH, aCCOLMUPYIOIIUXCS Y MOTpebuTeNneil ¢ KakuM-Iubo
reorpauIecKuM OOBEKTOM (HallpHMep, IBETOBOE COYETAHHE, aCCOLMUPYIOIMIEECs ¢ (raroM
CTpaHbl, CUMBOJIBIL, TPAOULIHOHHBIE OPHAMEHTEHI | T.II. ).

OmHako B TakoM cllydae BHJ TOBapa W/HIM BHelIHee ohOpMIIEHHE YIIAKOBKH B I[EJIOM
MOXET HE HMMETh AaHajlOroB CpeAW OpUTMHAIBHBIX TOBAapOB C VKA3aHHBIM MECTOM
NPOUCXOKAECHHA (IIPOTYKIHS HAPOAHBIX IIPOMEICIIOB, JIOKATBHBIE MPOMYKThI MATAHUS U T.IL.),
B CBA3M C YeM HEBO3MOXKHO OIMMOOYHOE IPHOOPETEHHE OJHOIO TOBapa BMECTO IPYTOro,
KpOMe TOro, JACHMCTBHSA HapyIIMTeNs HalpaBlIeHbl Ha (GOPMHpPOBAHME BIIEYATIECHHUS B
OTHOIIEHHMH OTAEITLHOM XapaKTEPUCTHKHU TOBApa, IPSIMO YIOMSHYTOM B crarhe 14.2 3akoHa
«O 3amMTe KOHKYPEHIUMY, B CBA3U C YeM UMEHHO JJaHHASA HOPMA ¥ HOJIEXKHUT PUMEHEHHIO.

llpu paccMOTpeHMM HaHHBIX KaTETOpUIl Jen clenyeT y4YuThIBaTh, 49TO (aKT
HCIOJbL30BAHHSA, B TOM YHC/Ie B BHTPHHe, TOBAPDHOI0 3HAKA, He NPHHAIJIEKALIEro
OCyIIeCTBISIOMEMY JesiTeIbHOCTL B JAHHOM MecTe JIHIY, ¢aMO No cefe He MOXKeT
CBHETEILCTBOBATDL O CO3JAHHH CMeIIeHHs C NesATeFHOCTRIO X03SHCTBYIOIIEro CyoheKTa-
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KOHKYPEHTa — IpaBoo0IagaTels, peali3yIoiero ToT e ToBap.

B nanHOM ciiydae HeOOXOOHMO MTPUMEHEHHE N0 aHAIIOTUH ITyHKTa 31 I0CTaHOBIIEHUS
Ilneryma Bricmero Apourtpaxksoro Cyna Poccuiickoit @enepanuu (ganee BAC P®) Ne 58 or
08.10.2012 «O HEKOTOPEIX BOMpOCAX TPAKTUKU IPUMEHEHUS apOMTPaKHBIMH CyIaMu
MenepampHOro 3akoHa «O pexyame», B CHIy KOTOPOrO MCIIOIb30BaHHE TOBAapHOIO 3HaKa
TOBapa, IPABOMEPHO BBEJEHHOrO B IPAKIAHCKHE 000POT, BO3MOXHO U JPYIUMH JUlaMy (He
SBIIIOIIUMUCS TMpaBoOONafgareNsiMi) B peKlIaMe CBOEH TOProBOH JESTEIBHOCTH IIO
pealii3alnyi JaHHOTO TOBapa.

Cornmacao pamHoMy monoxenwo Ilnenyma BAC PO orcyrcTBHe paspelleHHS
IIpaBoOONafaTeN s Ha HCIONB30BaHME TOBAPHOIO 3HAKA, WHIWBHIYaJIM3HPYIOIIETO TOBap,
caMo 10 cebe He BiedeT TPU3HAHWS HEJOCTOBEPHOH pPEKJIaMbl YCIYT, OKa3bIBAGMBIX B
OTHOIIEHWH 3TOT0 TOBapa, B TOM cCjy4ae, €CId NOTpPedHTe/]b BOCHPHHHMAET TaKYIo
peKJIaMy KaK peKJaMy He3aBHCHMOIO0 YCIyrogaTeis.

C yuerom maHHO# npasoBod mozunuud BAC PO pasMmelneHHe TOBapHOIO 3HaKa B
pekname, B MecTe TMpodaxu ToBapa OO Ha caiiTe IpoJaBlia, PpEeaTU3yIOIIEro
COOTBETCTBYIOIIVIA TOBAp MPH YCIOBHH, YTO OH IPAaBOMEPHO BBEIEH B IpaXJaHCKUI 060poT,
He o0pa3yeT HapylIeHUs IpaB Ha CPEACTBO WHAUBUIYAIM3ALNHY, IIOCKOIBKY HAallpaBJIEHO HA
uHopMUpoBaHHe INOTpeOuTeNne 00 acCOPTUMEHTE TOBapoOB (YCIYI) COOTBETCTBYIOIIErO
npogaBua JmbO ToApsSIYMKa (€ciM, HampuMep, pedb HAEeT O CEPBHUCHBIX IIEHTpPax
OTIpeNeNIEeHHBIX MapOK TEXHHUKH ), 9TO MOXET OBITh Haubosee EMKO U KOPOTKO CHIEIAHO IIyTEM
yKa3aHHUs HA WHAWBHIYATH3HpYONIee MapKy 0003HaueHHE.

B TO ke BpeMs HCIONB30BAHHME TOBAPHOIO 3HAKA MOXKET COAEpXkKarh NPU3HAKU
HapylleHus MyHKTa 3 ctareu 14.2 3akoHa «O 3aliuTe KOHKYPEHIMHU», HAIIpUMED, B ClIydae,
€CITH B Pe3yJIbTaTe TAKOro HCIIONb30BaHMS NPH OGOPMICHHUH MeCcTa IIpoJaky TOBapa WM B
peKjaMe y KOHEUHBIX MHOoTpeOuTeneil MOXKET CO3[aThCsl BIEYATIEHHE, YTO OpraHM3alys-
IIPOIABEI] ABIIETCS OQHUIHATBHBIM JUCTPHOLIOTOPOM IPOLYKIMU, B TO BpeMs KaK 3TO He
COOTBETCTBYET N€HCTBUTEIHHOCTH.

TIOATHHEHI SISKTPONAOTO JOKYMENTA, HOIHCAHEOr0
BI1, xpanaTes B CHCTEME MTEXTPOBHOTC
noxymenTtooBopora ®AC Pocemy A.B. HOHGHKO
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